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statements, tax evasion, or receiving 
stolen property; 

(4) Intentionally affixing a label 
bearing a ‘‘Made in America’’ inscrip-
tion (or any inscription having the 
same meaning) to a product sold in or 
shipped to the United States or its out-
lying areas, when the product was not 
made in the United States or its out-
lying areas (see Section 202 of the De-
fense Production Act (Public Law 102– 
558)); or 

(5) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responsi-
bility of a Government contractor or 
subcontractor. 

(b)(1) A contractor, based upon a pre-
ponderance of the evidence for— 

(i) Violation of the terms of a Gov-
ernment contract or subcontract so se-
rious as to justify debarment, such as— 

(A) Willful failure to perform in ac-
cordance with the terms of one or more 
contracts; or 

(B) A history of failure to perform, or 
of unsatisfactory performance of, one 
or more contracts. 

(ii) Violations of the Drug-Free 
Workplace Act of 1988 (Public Law 100– 
690), as indicated by— 

(A) Failure to comply with the re-
quirements of the clause at 52.223–6, 
Drug-Free Workplace; or 

(B) Such a number of contractor em-
ployees convicted of violations of 
criminal drug statutes occurring in the 
workplace as to indicate that the con-
tractor has failed to make a good faith 
effort to provide a drug-free workplace 
(see 23.504). 

(iii) Intentionally affixing a label 
bearing a ‘‘Made in America’’ inscrip-
tion (or any inscription having the 
same meaning) to a product sold in or 
shipped to the United States or its out-
lying areas, when the product was not 
made in the United States or its out-
lying areas (see Section 202 of the De-
fense Production Act (Public Law 102– 
558)). 

(iv) Commission of an unfair trade 
practice as defined in 9.403 (see Section 
201 of the Defense Production Act (Pub-
lic Law 102–558)). 

(2) A contractor, based on a deter-
mination by the Secretary of Home-
land Security or the Attorney General 

of the United States, that the con-
tractor is not in compliance with Im-
migration and Nationality Act employ-
ment provisions (see Executive Order 
12989, as amended by Executive Order 
13286). Such determination is not re-
viewable in the debarment proceedings. 

(c) A contractor or subcontractor 
based on any other cause of so serious 
or compelling a nature that it affects 
the present responsibility of the con-
tractor or subcontractor. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 4968, Jan. 31 ,1989; 54 FR 19815, May 8, 
1989; 55 FR 21707, May 25, 1990; 59 FR 11372, 
Mar. 10, 1994; 61 FR 2633, Jan. 26, 1996; 61 FR 
41473, Aug. 8, 1996; 61 FR 69291, Dec. 31, 1996; 
68 FR 28080, May 22, 2003; 69 FR 34230, June 
18, 2004] 

9.406–3 Procedures. 

(a) Investigation and referral. Agencies 
shall establish procedures for the 
prompt reporting, investigation, and 
referral to the debarring official of 
matters appropriate for that official’s 
consideration. 

(b) Decisionmaking process. (1) Agen-
cies shall establish procedures gov-
erning the debarment decisionmaking 
process that are as informal as is prac-
ticable, consistent with principles of 
fundamental fairness. These procedures 
shall afford the contractor (and any 
specifically named affiliates) an oppor-
tunity to submit, in person, in writing, 
or through a representative, informa-
tion and argument in opposition to the 
proposed debarment. 

(2) In actions not based upon a con-
viction or civil judgment, if it is found 
that the contractor’s submission in op-
position raises a genuine dispute over 
facts material to the proposed debar-
ment, agencies shall also— 

(i) Afford the contractor an oppor-
tunity to appear with counsel, submit 
documentary evidence, present wit-
nesses, and confront any person the 
agency presents; and 

(ii) Make a transcribed record of the 
proceedings and make it available at 
cost to the contractor upon request, 
unless the contractor and the agency, 
by mutual agreement, waive the re-
quirement for a transcript. 

(c) Notice of proposal to debar. A no-
tice of proposed debarment shall be 
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issued by the debarring official advis-
ing the contractor and any specifically 
named affiliates, by certified mail, re-
turn receipt requested— 

(1) That debarment is being consid-
ered; 

(2) Of the reasons for the proposed de-
barment in terms sufficient to put the 
contractor on notice of the conduct or 
transaction(s) upon which it is based; 

(3) Of the cause(s) relied upon under 
9.406–2 for proposing debarment; 

(4) That, within 30 days after receipt 
of the notice, the contractor may sub-
mit, in person, in writing, or through a 
representative, information and argu-
ment in opposition to the proposed de-
barment, including any additional spe-
cific information that raises a genuine 
dispute over the material facts; 

(5) Of the agency’s procedures gov-
erning debarment decisionmaking; 

(6) Of the effect of the issuance of the 
notice of proposed debarment; and 

(7) Of the potential effect of an actual 
debarment. 

(d) Debarring official’s decision. (1) In 
actions based upon a conviction or 
judgment, or in which there is no gen-
uine dispute over material facts, the 
debarring official shall make a decision 
on the basis of all the information in 
the administrative record, including 
any submission made by the con-
tractor. If no suspension is in effect, 
the decision shall be made within 30 
working days after receipt of any infor-
mation and argument submitted by the 
contractor, unless the debarring offi-
cial extends this period for good cause. 

(2)(i) In actions in which additional 
proceedings are necessary as to dis-
puted material facts, written findings 
of fact shall be prepared. The debarring 
official shall base the decision on the 
facts as found, together with any infor-
mation and argument submitted by the 
contractor and any other information 
in the administrative record. 

(ii) The debarring official may refer 
matters involving disputed material 
facts to another official for findings of 
fact. The debarring official may reject 
any such findings, in whole or in part, 
only after specifically determining 
them to be arbitrary and capricious or 
clearly erroneous. 

(iii) The debarring official’s decision 
shall be made after the conclusion of 

the proceedings with respect to dis-
puted facts. 

(3) In any action in which the pro-
posed debarment is not based upon a 
conviction or civil judgment, the cause 
for debarment must be established by a 
preponderance of the evidence. 

(e) Notice of debarring official’s deci-
sion. (1) If the debarring official decides 
to impose debarment, the contractor 
and any affiliates involved shall be 
given prompt notice by certified mail, 
return receipt requested— 

(i) Referring to the notice of proposed 
debarment; 

(ii) Specifying the reasons for debar-
ment; 

(iii) Stating the period of debarment, 
including effective dates; and 

(iv) Advising that the debarment is 
effective throughout the executive 
branch of the Government unless the 
head of an agency or a designee makes 
the statement called for by 9.406–1(c). 

(2) If debarment is not imposed, the 
debarring official shall promptly notify 
the contractor and any affiliates in-
volved, by certified mail, return re-
ceipt requested. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 19815, May 8, 1989; 59 FR 67033, Dec. 28, 
1994] 

9.406–4 Period of debarment. 

(a)(1) Debarment shall be for a period 
commensurate with the seriousness of 
the cause(s). Generally, debarment 
should not exceed 3 years, except 
that— 

(i) Debarment for violation of the 
provisions of the Drug-Free Workplace 
Act of 1988 (see 23.506) may be for a pe-
riod not to exceed 5 years; and 

(ii) Debarments under 9.406–2(b)(2) 
shall be for one year unless extended 
pursuant to paragraph (b) of this sub-
section. 

(2) If suspension precedes a debar-
ment, the suspension period shall be 
considered in determining the debar-
ment period. 

(b) The debarring official may extend 
the debarment for an additional period, 
if that official determines that an ex-
tension is necessary to protect the 
Government’s interest. However, a de-
barment may not be extended solely on 
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